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Coart of Appeals of the District of Colombia. 


No. 3132. 

District of Columbia, Plaintiff in Error, 

vs. 

George D. Horning. 


1 In the Police Court of the District of Columbia, October 

Term, 1917. 


No. 523,537. 

District of Columbia 

VS. 

George D. Horning. 

Information for Violation of Act of Congress Approved February 4, 

1917. 

Be it rememt>ered, That in the Police Court of the District of Co¬ 
lumbia, at the City of Washington, in the said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 

2 In the Police Court of the District of Columbia, July Term, 

A. D. 1917. 


District of Columbia, ss : 

Conrad II. Svme, Esq., Corporation Counsel, by Percival H. Mar¬ 
shall, Esq., Assistant Corporation Counsel, who, for the District of 
Columbia, prosecutes in this hehalf, comes here into Court, and causes 
the Court to be informed, and complains that George D. Homing, 
late of the District of Columbia, in said District of Columbia, on the 
first day of February, in the year A. D. nineteen hundred and seven¬ 
teen. and on divers other days between the said date and the filing 
of this information, did then and there maintain a certain place of 
business at 9th and D Streets, Northwest, in the City of Washington, 
upon the exterior of which place of business, and so as the same could 
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l>e read by passersby upon the public streets of the said City of 
\\ ashington, said George I). Horning did maintain and permit the 
following signs, viz: 

“Warehouse.” 

“Formerly Loan Office George I). Horning.” 

“Branch Otfice, Dime Messenger Sendee, Inc., Bonded Messengers.” 
“Automobiles Leave Every Ten Minutes.'** 

“Loan* on Diamonds, Watches, Jewelry.“ 

•J 

“Diamonds—Horning’s Collateral Bank—Jewelrv.” 

“Now making loans at my Virginia Office—Free automobile sendees 

between offices.” 

and in the exterior <>f which place of business did maintain and per¬ 
mit the following signs, viz: 

“Notice. ■ 

This establishment is exclusively for storage purposes, and for 
the settlement of loans made prior to March 7, 1913; no ap- 
3 plication for loans will be received or considered here, and no 
examination, appraisement or valuation of pledges will be 
made here. 

“GEORGE I). HORNING. 

“DIME MESSENGER SERVICE. Incorporated.” 

said last mentioned sign being located over a certain desk in sais 
place of business used bv permission of said George I). Horning, and 
as his tenant for hire, by a certain corporation known as the Dime 

Me ceneer Service. 1 ncoruorated. 

That the said Horning had no financial interest in the corporation 
known as the Dime Messenger Service, as stockholder or otherwise, 
except that he hired space to the corporation for its business at 9th 
and D Streets: that the Dime Messenger Service Corporation is a 
genuine and bona fide Dime Messenger Sendee, doing a general 
messenger service through the Citv with a branch office at said 9th 
and D Streets, for which it paid said Horning a monthly rental, and 
with its main office at. Number 717 Twelfth Street, Northwest, in said 
Citv of Washington. District of Columbia; that at said branch office, 
at the times aforesaid, it received, accepted and filled orders for mes¬ 
senger service generally from business men and others in the neigh¬ 
borhood. calling for the delivery l v me-sengers of letters and parcels 
throughout the City to various addresses. 

That said George D. Horning, at the times aforesaid, caused to be 
published in certain newspapers, in general circulation in the Dis¬ 
trict of Columbia, the following advertisement, viz: 
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“Loans 

Horning, 

Relee, Va. (South end of Highway Bridge). 
Free automobile from 9th and I) Sts. N. \V. V 


And in certain other newspapers in general circulation in said Dis¬ 
trict of Columbia the following advertisement, viz: 

“Horning, 

Loans, Diamonds, Watches, Jewelry. 

Free auto sendee from northeast corner 9th and D Sts. N. W.” 


That at the times aforesaid said George D. Horning also 

4 owned and maintained certain passenger automobiles, and 
caused the same to he operated in the manner hereinafter set 

forth let ween the aforesaid place of business, and a certain other 
place of business conducted by the said George D. Horning, in the 
County of Alexandria, State of Virginia. 

That on divers days between said first day of February, A. I). 
1917. and the date of the filing of this information, divers persons 
who desired to obtain loans of money, upon security, applied for such 
loans at the aforesaid place of business of said George I). Horning, at 
9th and D Streets. Northwest, in the City of Washington, District 
of Columbia, to an agent and employee of said George D. Horning 
duly authorized by him to act and speak for him in the manner 
hereinafter et forth as acted and spoken bv said agent and employee, 
and stated to said agent and employee in substance that they, said 
persons who desired to obtain loans of money upon security, as afore- 
sa 1 ^ did desire to obtain loans of money upon security, and ex¬ 
hibited to said agent or employee, sundry articles of jewelry, and re¬ 
quested of said George I). Horning, through his said agent and em¬ 
ployee, loans of money, and offered to pledge with said George D. 
Horning articles of jewelry exhibited by them as aforesaid, as se¬ 
curity for the loans of money so reoueded hv them, and to be in¬ 
formed of the sums of money which would be loaned to them by 
said George I). Horning upon the security of said jewelry, if 
pledged as aforesaid, and were told by said agent and employee that 
said articles of jewelry could not, under the law, and would not be 
appraised or valued for loan purposes, in the District of Columbia, 
and that no loans upon the security thereof woul/ be made in the 
District of Columbia, but that said persons so offering the same as 
security for loans might either send said articles of jewelry from said 
place of business of said George D. Horning, located at 9th 

5 and D Streets, Northwest, in the City of Washington, District 
of Columbia, for hire to be paid by the senders, by the agents 

of the Dime Messenger Service, Incorporated, located in said last 
mentioned place of business, as aforesaid, or take the same in person 
therefrom to the place of business operated by said George D. Horn- 
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ing, in Alexandria County. Virginia, as aforesaid, in any of the 
aforesaid passenger automobiles operated by said George D. Horning, 
without charge or payment of any fare, compensation or reward for 
being carried and transported in said automobiles, from said place of 
business of said George 1). Horning, in the City of Washington, Dis¬ 
trict of Columbia, to his said place of business in Alexandria County, 
A irginia, and return; or might take or send said articles desired to be 
pledged as aforesaid, by public conveyance or otherwise, to said 
Virginia office of said George I). Horning, at which last mentioned 
office all loans were made. 

That thereupon certain of said persons who desired to obtain loans 
of money as aforesaid, delivered their respective articles of jewelry 
to the agents of said Dime Messenger Service, Incorporated, at its 
aforesaid place of business in the office or place of business of said 
George D. Horning, at 9th and I) Streets, Northwest, in the City of 
Washington, District of Columbia, to be taken or carried therefrom 
by messenger in the employ of said Dime Messenger Service, Incor¬ 
porated, to the aforesaid place of business of said George D. Horning 
in Alexandria County, Virginia, and said persons, at the time of de¬ 
livery by them of said article^ of jewelry to said agent, respectively 
stated to him the amount of money which they desired to borrow 
upon the security of said jewelry, and each was given by and received 
from said agent of the said Dime Messenger Sendee, Incorporated, a 
ticket, or receipt, in writing or in printing, or writing and printing, 
containing a number for the purpose of identifying the article 
6 or articles so receipted for; and thereafter said articles were 
taken or carried, by said messenger, to the place of business of 
said George D. Horning, in Alexandria County, Virginia, where they 
were received and pawn tickets therefor delivered to said messenger, 
together with the respective sums of money loaned upon the security 
of said articles, which pawn tickets and sums of money were by said 
messenger brought back to the aforesaid office of said Dime Mes¬ 
senger Sendee, Incorporated, in the City of Washington, District of 
Oolumbia, and by said corporation delivered to the persons entitled 
thereto, who surrendered therefor the identification receipts afore¬ 
said, and paid the said Dime Messenger Sendee, Incorporated, for 
said messenger sendee, the sum of ten cents. And others of the per¬ 
sons who desired to obtain loans of money as aforesaid, took their 
said articles which they desired to pledge as security for said loans, in 
person, in the passenger automobiles operated by said George D. 
Horning as aforesaid, and were carried and transported in said auto¬ 
mobiles, without expense to them, by invitation of said George D. 
Horning, as aforesaid, and with his employees in charge of said auto¬ 
mobiles, from his said place of business at 9th and D Streets, North¬ 
west, in the City of Washington, District of Columbia, to his said 
place of business in Alexandria County. Virginia, where they and 
each of them obtained from said George D. Homing, loans of money 
upon the security of their respective articles of jewelry, which they 
then and there respectively pledged and pawned with said George D. 
Horning, and received therefor written or printed, or written and 
printed, pawn tickets for the purpose, among others, of identifying 
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said articles and facilitating the redemption thereof, and thereupon 
were carried and transported, in said automobiles, by invitation of 
said George D. Horning, from his said place of business in Alex¬ 
andria County. Virginia, to his said place of business at 9th and D 
Streets, Northwest, in the City of Washington, District of Co- 
7 lumbia, or elsewhere in the said District, without demand of 
them or payment by them of any fare, compensation or re¬ 
ward for being carried and transported in said automobiles as afore¬ 
said. And thereafter, the persons who had obtained from said 
George D. Horning, loans of money upon security in the manners 
and by the methods hereinbefore described, applied at the office or 
place of business aforesaid in Washington, District of Columbia, to 
redeem their said respective pledges, and thereupon were informed 
bv the agent and employee of said George D. Horning, authorized as 
aforesaid, that said pledges could be redeemed only at the place of 
ousiness of said George D. Horning in Alexandria County, Virginia, 
and that said persons so applying to redeem said pleges could do so by 
sending their respective pawn tickets, from said place of business of 
said George D. Horning, located at 9th and D Streets, Northwest, in 
the City of Washington, District of Columbia, for hire to be paid by 
the senders, by the agents of the aforesaid Dime Messenger Sendee, 
Incorporated, located in the said last mentioned place of business, as 
aforesaid, or take the same in person therefrom to the place of busi¬ 
ness operated by said George D. Horning in Alexandria County, 
Virginia, as aforesaid, in any of the aforesaid passenger automobiles 
operated by the said George D. Horning, without charge or pay¬ 
ment of any fare, compensation, or reward for being carried and 
transjx)rted in said automobiles, from said place of business of said 
George D. Horning, in the City of Washington, District of Colum¬ 
bia, to his said place of business in Alexandria County, Virginia, 
and return or might take or send articles desired to be pledged as 
aforesaid by public conveyance or otherwise, to said Virginia Office of 
said George D. Horning, at which last mentioned office all loans were 
required to be paid. And certain of said persons who had procured 
loans as aforesaid, sent their respective pawn tickets hereinbefore 
mentioned, by messenger in the employ of said Dime Messen- 
<S ger Service, Incorporated, from its aforesaid place of business 
in the office or place of business of said George D. Horning, 
at 9th and D Streets, North we t, in the City of Washington, District 
of Columbia, to the place of business of said George D. Horning in 
Alexandria County, Virginia, together with the principal of thei- re¬ 
spective loans and interests thereon at the rate of three per cent per 
month, or fractional part of a month, from the respective dates of 
said loans to the dates of payment aforesaid, which principal and In¬ 
terest were paid to and received in the said State of Virginia by said 
George D. Horning, to whom said pawn tickets were also delivered, 
and surrendered by said messenger. 

And thereupon said George I). Horning delivered to said mes¬ 
senger in return therefor and for each pawn ticket surrendered as 
aforesaid a written or printed or written and printed, paper, ware¬ 
house receipt, or ticket, designated by said George D. Horning, as 
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a redemption certificate, to l>e delivered by said messenger to the 
person surrendering the pawn ticket issued for said article or arti¬ 
cles, which gave the pledge number (if the article or articles pledged 
or pawned as aforesaid, and recited that the bearer was entitled to 
have the same delivered to him on presentation thereof, and gave 
the number of the safe, and the number of ihe compartment therein, 


in which it was stored, which sale was not within the State of Vir¬ 


ginia, hut in the District of Columbia, as hereinafter set forth. And 
said messenger thereupon delivered said redemption certificates at 
the place of business of said George D. Horning at 9th and I) 
Streets, Northwest, in the City of Washington, District of Columbia, 
to the persons thereto entitled, who paid to ?aid Dime Messenger 
Service, Incorporated, for said messenger service the sum of ten 
cents, and thereupon presented their respective redemption certifi¬ 
cates to the agent and employee of said George D. Horning, at his 
said last-mentioned place of buisne-s. and upon the surrender thereof 
received from said agent and employee, acting by authority from 
and on behalf of said George D. Horning, their respective 
9 articles of jewelry by them pledged and pawned as aforesaid, 
which said articles, together with all other articles accepted 
by said George D. Horning, upon pledge or pawn, were by him sent 
from his said place of business in Alexandria County. Virginia, to 
his aforesaid place of business at 9th and D Streets, Northwest, in 

the Citv of Washington, District of Columbia, and were bv him 
• • 

thereafter kept throughout the continuance of the pledge or pawn 
thereof at said last mentioned place of business, which was used 
by him as a warehouse for all goods in his custody and possession 
upon pledge or pawn. 

And others of said persons who had procured loans as aforesaid, 
took their respective pawn tickets hereinbefore mentioned, in person 
in the passenger automobiles operated by said George 1). Horning, 
as aforesaid, and were carried and transported in said automobiles, 
without expense to them, by invitation of said George D. Horning, 
as aforesaid, from his said place of business at 9th and D Streets, 
Northwest, in the City of Washington, District of Columbia, to his 
said place of business in Alexander County, Virginia, where said other 
persons paid to slid George D. Horning, who accepted and retained 
the same, the respective principal sums to etch of them loaned by 
him as aforesaid, together with interest thereon at the rate of three 


per cent per month or fractional part of a month from the respective 
dates of said loans to the dates of payment aforesaid, and delivered 
and surrendered to him their respective pawn tickets hereinbefore 
described, whereupon said George D. Horning delivered to each of 
said other persons who surrendered a pawn ticket as aforesaid, a 
written or printed, or written and printed paper, or ticket, or ware¬ 
house receipt, designated by said George D. Horning, as a redemp¬ 
tion certificate, for the purpose, among others, of identifying the 
articles pledged or pawned, as aforesaid, by the person to 
10 whom the said redemption certificate was so delivered, and 
of facilitating the redemption thereof, and said holders of 
said redemption certificates thereupon were reconveyed, carried and 
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transported, from said place of business in Alexandria County, Vir¬ 
ginia, to the said place of business of said George D. Horning, at 
9th and I) Streets, Northwest, in the City of Washington, District 
of Columbia, without demand of them or payment by them.of any 
fare, compensation, or reward, for being carried and transported in 
said automobiles, as aforesaid and at said last mentioned place of 
business they surrendered their respective redemption certificates 
aforesaid to the agent and employee of said George D. Horning, and 
upon the surrender thereof received from said agent and employee, 
acting bv authority from and on behalf of said George D. Horning, 
their respective articles of jewelry, which, together with all their 
articles accepted by said George I). Horning, upon pledge or pawn, 
were by him kept after the receipt in said State of Virginia through¬ 
out the contrivance of the pledges and pawn thereof, at said last 
mentioned place of business, which was used by him as a ware¬ 
house for all goods in his custody and possession upon pledge or 
pawn as aforesaid. 

That the said Horning for a long time prior to the Fourth day 
of February, 1913, conducted the business of a licensed pawnbroker 
at said Ninth and D Streets, in the District of Columbia; at a large 
expense he had previously thereto installed in his said place of 
business eight fire and burglar proof safes for the purpose of keep¬ 
ing and storing articles taken in pledge pursuant to his business as 
a pawnbroker; that when the Act of Congress was passed reducing 
the amount of interest charged from three to one per cent, the 
said Horning obtained a license under the laws of the State of 
Virginia and established an office in the County of Alexandria to 
conduct the pawn broking business under said license. That all 
the books of account pertaining to the said pawnbroking business 
were kept at this office in the State of Virginia; that the 
11 only purpose for which the fire and burglar proof safes were 
used in Horning’s office at Ninth and D Streets was to safe 
keep the articles pledged by persons or their agents at Horning’s 
place of business in Virginia because there was no police protection 
there. 

That at no time between the said first day of February, A. D.. 
Nineteen Hundred and Seventeen, and the date of the filing of this 
information did said George D. Horning, or anyone in his behalf, 
make any loan of money in the District of Columbia or receive pay¬ 
ment in the said District of any loan made by him in the State of 
Virginia, or elsewhere, or accept or receive.in said District any arti¬ 
cle or thing pledged to secure the payment of any loan made by 
him; nor did he return or surrender in said District any article or 
thing so pledged with him, until after the loan to secure which it 
was pledged had been paid in the State of Virginia, and then only 
on presentation at his said place of business at said Ninth and D 
Streets, Northwest, of a warehouse receipt or redemption certificate 
issued in Virginia upon the payment of the loan there, nor did he, 
or anyone in his behalf, in said District of Columbia, appraise or 
value for the purpose of making a loan, or for any other purpose 
or caused to be appraised or valued, for said purpose, or any other 
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purpose, any article or thing; thereafter accepted by him in the 
State of Virginia as security for a loan made there. 

That between said February 1, 1917, and the filing of this infor¬ 
mation the Western Union Telegraph Company and the Mutual 
District Messenger Co., each a corporation having a place of business 
in said District of Columbia, performed a like service for their cus¬ 
tomers as that performed by the said Dime Messenger Service for 
its customers as hereinbefore set forth. 

And by reason of all of the premises, said George D. Horning 
did then and there, in the District of Columbia, engage in 
12 the business of loaning money on security, and did charge 
and receive upon said money so loaned a rate of interest 
greater than six per cent per annum and had not first procured a 
license so to do, and was not then and there engaged in the legitimate 
business of a national bank, licensed banker, trust company, savings 
bank, building and loan association, or real estate broker, as defined 
in the Act of Congress approved July 1, 1902. contrary to and in 
violation of the Act of Congress, approved February 4, 1913, in such 
case made and provided, and constituting a law of the District of 
Columbia. 

CONRAD II. SYME, 

Corporation Counsel. 
By PERCTVAL II. MARSHALL, 

Assistant Corporation Counsel. 

Personally appeared Charles A. Evans, this 13th day of July, 
A. D. 1917, and made oath before me that the facts set forth in 
the foregoing information upon his personal knowledge are true, 
and those stated upon information and belief he believes to be 
true. 

R. B. GOTT, 

Deputy Clerk', Police Court 

of the District of Columbia. 


13 In the Police Court of the District of Columbia. 

No. 523537. 

District of Columbia 


vs. 

George D. Horning. 

Assignment of Error. 

The District of Columbia assigns the following as error com¬ 
mitted bv the Judge of the Police Court in the above entitled case. 

1. The Judge of the Police Court erred in quashing the informa¬ 
tion herein. 

2. The Judge of the Police Court erred in holding as matter of 
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law that the facts set forth in said information constitute no vio¬ 
lation of the provisions of the Act of Congress approved February 
4, 1913, regulating the loaning of money in the District of Co¬ 
lumbia at a greater rate of interest than six per cent per annum. 

3. The .Judge of the Police Court erred in holding as matter of 
law that the facts set forth in said information do not make out 
a prima facie case against the defendant herein of engaging in 
the business of loaning money in the District of Columbia at a 
greater rate of interest than six per cent per annum, in violation 
of the provisions of the aforesaid Act of Congress. 

CONRAD H. SYME, 

P. II. MARSHALL, 
Atlorncus for the District of Columbia. 


14 In the Police Court of the District of Columbia. 

No. 523537. 

District ok Columbia 
vs. 

George I). Horning. 

Bill of Exceptions. 

Be it remembered that in the above entitled cause in ol)edience 
to the warrant theretofore issued therein and served upon him, the 
said defendant, George 1). Horning, on the 3rd day of October, 1917, 
appeared in said Court before Honorable Alexander R. Mullowny, 
one of the Judges of said Court. 

Thereupon counsel for the District of Columbia stated in open 
court to said Judge, who was then and there presiding therein, in 
response to an interrogation by the Court, that the Acts and things 
which the defendant was charged in said information with having 
committed, and which the District of Columbia claimed to con¬ 
stitute a violation of the Act of Congress of February 4, 1913, reg¬ 
ulating the business of loaning money in the District of Columbia 
ujx>n security at a greater rate of interest than six per cent per 
annum, were identical in nature and kind with the acts and things 
which the defendant was charged with having committed at other 
times in and by a previous information upon which the defendant 
had been tried in this court before a jury regularly impanelled, and 
which jury ui>on the direction of the court had rendered a verdict of 
not guilty, and upon which verdict a judgment of acquittal of the 
defendant had l>een regularly entered, and that the rights and ques¬ 
tions involved in said former trial and determined therein were the 
identical rights and questions now sought to be put in issue by 
the present information, and every matter and question of fact and 
law that was considered and determined in said former trial would 
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be involved in a trial of the defendant under the present 
15 information, excepting only that the acts charged in the 
present information were subsequent in point of time to 
those involved in said former trial. 

Thereupon the defendant in response to said statement of counsel 
for the District of Columbia demanded that he be regularly ar¬ 
raigned in order that he might plead to said information and de¬ 
mand and have a trial by jury. Hut the Court sua sponte then 
and there refused to permit the defendant to be arraigned or to 
plead or to have a trial by jury, and quashed said information and 
discharged said defendant upon the ground that as a matter of 
law, the facts set forth in the information in this cause did not 
constitute a violation of said act of Congress. • 

To which ruling of ti e Court in quashing said information coun¬ 
sel for the District of Columbia then and there excepted and then 
and there in oren court caused to be made a note of his intention 
to apply to a Justice of the. Court of Appeals of the District of Co¬ 
lumbia for a writ of error; and said excepiton was duly allowed 
and noted by the Court. 

The District of Columbia, bv its counsel, therefore, prays the 
Court to settle, sign and seal this, its bill of exceptions, and make 
the same a part of the record herein, so that the matters aforesaid 
may — reviewed on appeal, which is accordingly done, now for 
then, this 15th day of October, 1017. 

ALEX. R. MULLOWNY, [ seal, ] 

Judge of the Police Court 
of the District of Columbia. 


16 In the Police Court of the District of Columbia. 

Xo. 523537. 

District of Columbia 
vs. 

George D. Horning. 


To the Clerk of the Police Court, D. C. 

You will please prepare transcripts of record for the Court of 
Appeals in the alx;ve entitled cause to include the following: 

1. The information. 

2. Memo, of squashing of information by the Court. 

3. The assignment of error. 

4. Hill of exceptions. 

5. This designation. 

6. Docket entries. 


CONRAD IT. SYME. 

P. II. MARSHALL, 
Attorneys for the District of Columbia. 
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IT (Copy of Docket Entries.) 

In the Police Court of tlie District of Columbia, October Term, 1917. 

t 1 1 

No. 523,537. 

District of Columbia 
vs. 

George D. Horning. 

Information for Violation of Act of Congress Approved February 4, 

1913. 


July 17, 1917.—Warrant of arrest issued. 

August (>, 1917.—Warrant returned “Cepi.” 

October 3, I917.--Defendant appeared in Court. Defendant de¬ 
manded to be arraigned in order that be might plead to the Infor¬ 
mation and demand and have trial by jury. 

October 15, 1917.—Demand refused and order entered that In¬ 
formation 1k> (plashed and defendant discharged. 

Exceptions taken to rulings of the Court on matters of law and 
notice given bv the District of Columbia and the defendant, at the 
time of paid rulings, of intention to apply to a Justice of the Court 
of Appeals of the District of Columbia for a writ of error. 

October 15, 1917.—Assignment of errors filed on behalf of the 
District of Columbia. 

Designation of Record filed bv Attorneys for District of Columbia. 
Ocol>er 15. 1917.—Bills of Exceptions presented, settled, signed, 
sealed and filed. 

October 17, 1917.—Writ of Error received from the Court of Ap¬ 
peals of the District of Columbia. 

18 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. N. C. Harper, Deputy Clerk of the Police Court of the District 
of Columbia, do hereby certify that the foregoing pages, numbered 
from 1 to 1G inclusive, to be true copies of originals in cause No. 
523,537 wherein the District of Columbia is plaintiff and George D. 
Horning defendant, as the same remain upon the files and records of 
said Court. 

In testimony whereof I hereunto subscribe mv name and affix the 

seal of said Court, the Citv of Washington, in said District, this 22nd 

dav of October, A. D. 1917. 

•/ 

[Seal of Police Court of District of Columbia.] 

N. C. HARPER, 

Deputy Clerk Police Court, Dist. of Columbia. 


12 


DISTRICT OF COLUMBIA VS. GEORGE D. HORNING. 


19 [Endorsed:] No. 523,537. District of Columbia vs. George 
D. Homing. Certified copy of record. 

20 United States of America, ss: 

The President of the United States to the Honorable Alexander R. 

Mullowny, Judge of the Police Court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Police Court, before you, 
between District of Columbia, plaintiff, and George D. Homing, 
defendant, (Information No. 523,537), a manifest error hath hap¬ 
pened, to the great damage of the said plaintiff as by its complaint 
appears. We being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done to the parties afore¬ 
said in this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send the rec¬ 
ord and proceedings aforesaid, with all things concerning the same, 
to the Court of Appeals of the District of Columbia, together with 
this writ, so that vou have the same in the add Court of Appeals, at 
Washington, within 15 days from the date hereof, that the record 
and proceedings aforesaid being inspected, the said Court of Appeals 
mav cause further to he done therein to correct that error, what of 
right and according to the laws and customs of the United States 
should be done. 

Witness the Honorable Constantine J. Smyth, Chief Justice of 
the said Court of Appeals, the 17th day of October, in the year of 
our Lord one thousand nine hundred and seventeen. 

[Seal Court of Appeals, District of Columbia, 1893.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the 

District of Columbia. 


Allowed bv 

CONSTANTINE J. SMYTH, 

Chief Justice of the Court of Appeals 

of the District of Columbia. 

[Endorsed:] Filed Oct. 17, 1917. F. A. Sebring, Clerk Police 
Court, D. C. 

Endorsed on cover: District of Columbia Police Court. No. 3132. 
District of Columbia, plaintiff in error, vs. George D. Horning. 
Court of Appeals, District of Columbia. Filed Oct. 23, 1917. 
Henry W. Hodges, clerk. 
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No. 20, SPECIAL CALENDAR. 


DISTRICT OF COLUMBIA, Plaintiff in Error, 

vs. 

GEORGE I). HORNING. 


IN ERROR TO THE POLICE COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR PLAINTIFF IN ERROR. 


Statement of the Case. 

This case comes before this court on writ of error to the 
police court to review the action of the judge of that court 
in quashing the information against defendant in error. 


The case was instituted in the police court upon an infor¬ 
mation charging the defendant in error with violating the 
Act of Congress of February 4, 1913, regulating the loaning 
of money in the District of Columbia, at a greater rate of in¬ 
terest than 0 per cent per annum, commonly known as the 
“Loan Shark Law.” 

The information details at length the acts of defendant in 
error, alleged to he in violation of said Act of Congress, and. 
stripped of all technical legal verbiage, the substance «>f tin' 
acts complained of is contained in the following statement: 

For a long time prior to February 4, 1913 (the date of the 
Act in question), the defendant in error conducted the busi¬ 
ness of a licensed pawnbroker at Ninth and I> streets north¬ 
west, in the city of Washington. District of Columbia. I’pon 
the passage of tin* Act of Congress aforesaid, reducing the rate 
of interest permitted to he charged by pawnbrokers in the 
District of Columbia from 3 to 1 per cent, defendant in error 
obtained a pawnbroker’s license from the State of Virginia, 
and established an ollice in the adjoining county of Alex¬ 
andria, in said State (lb. 7). 

Without obtaining a pawnbroker's license in the District, 
he continued to maintain his ofliee at Ninth and D streets, 
northwest, in this city, with his employees therein, and 
having signs displayed upon the exterior of said ollice. 
which described it as a “Warehouse.” and as “Formerly 
Loan Office George D. Horning," “Loans on Diamonds, 
Watches, Jewelry,” “Diamonds—Horning’s Collateral Bank 
—Jewelry.” 

He also maintained signs upon the exterior of said build¬ 
ing reading “Automobiles Leave Kverv Ten Minutes,” and 
“Now making loans at my Virginia Ollice—Free automobile 
service between offices*’ (lb, 2). 

He advertised in the daily papers of the District as follows: 


“Horning, 

“Loans, Diamonds, Watches, Jewelry. 

“Free auto service from northeast corner Oth and D Sts. 

N. W.” 


Another advertisement found in the daily papers of the 
District was as follows: 


“Loans 
I lorning, 

Relee, \ a. (South end of Highway Bridge). 

Free automobile from 0th and D Sts. X. W.“ (K., •>.) 

Inside of the otlice a sign was displayed, stating that the 
establishment was used exclusively for storage purposes and 
for the settlement of loans made prior to March 7, 191d; 
that no applications for loans would be received or consid¬ 
ered there, and no examination, appraisement, or valuation 
of pledges made on the premises (R., 2). Upon the out¬ 
side of the otlire. and inside thereof, were also displayed 
sign* indicating the location therein of a branch of the 
Dime Messenger Service. Inc., which corporation conducts 
a general messenger business, and occupied a portion of 
Horning’s establiHiment, as his tenant, he having no interest 
in the messenger business (lb, 2). 

Defendant in error maintained, at bis own expense, cer¬ 
tain passenger automobiles, and the information charges 
that between February 1, 1917, and the date of the filing of 
the information, divers persons who desired to obtain loans 
of money upon the security of articles of jewelry applied for 
such loans to Horning s employee, at his otlice at Ninth and 
D streets northwest, in this city. These people were there told 
that loans were not made at that office nor were appraisements 
for loan purposes made there, but that the prospective bor¬ 
rower would be taken free of charge by Horning’s em¬ 
ployees. in his automobiles, to his Virginia office, where they 
might negotiate their loans, and be brought back free of 
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charge in said automobiles. Another method stated to pros¬ 
pective borrowers was that they might send their pledges by 
the Dime Messenger Service to Horning’s Virginia office, and 
the messenger would bring back the money and pawn 
ticket, and for this service the borrower paid to the mes¬ 
senger service the sum of ten cents (R., 3-7). 

When pledges were to be redeemed the practice was for the 
borrowers to call at Horning’s said office at Ninth and 1> 
streets northwest, where they would be told that it was neces¬ 
sary that the money should be paid in Alexandria County, 
and that this could be done by free transportation furnished 
the borrowers bv Horning with his automobiles, or bv send- 
ing the money and pawn tickets to Virginia by the Dime 
Messenger Service, which received from the borrower a fee 
of ten cents for such service. In either event the Virginia 
office. upon payment of the money, with interest at three 
per cent per month, or fraction thereof, delivered in return 
therefor not the article pledged, but a paper designated as a 
‘ redemption certificate," which certificate had to be taken 
to tlie said Washington office and there presented, and it was 
at this office that the pledges were all kept during the term 
of the loans, and it was here that they were returned to the 
pledgors (R., 6). 

It should be noted, also, that the borrowers were told that 
they might go to and return from the Virginia office at their 
own expense, if they so desired, or by other means of transpor¬ 
tation than those supplied free of charge by defendant in er¬ 
ror. and they were also at liberty to avail themselves of mes¬ 
sengers other than those employed by the Dime Messenger 
Service. The information states, however, that the conduct of 
the business, by utilizing the free automobile sendee and the 
agents of the Dime Messenger Service, Inc., had been pursued 
during the period of time charged in the information. 

The Act of Congress of February 4, 1913, to regulate the 
business of loaning money on security in the District of 
Columbia, provides: 






“That hereafter it shall be unlawful and illegal to 
engage in the District of Columbia, in the business 
of loaning money upon which a rate of interest 
greater than six per cent per annum is charged on 
any security of any kind * * * without pro¬ 
curing license’’ * * *. 


The information in the case at bar charges the acts afore¬ 


said to have been committed by defendant in error without 
having first procured a license so to do, in violation of the 
provisions of said Act of Congress (R., 8), and the question 
at bar is whether the acts el targe d against defendant in error, 
if true, constitute a prima fane case, that he did “engage 
in the District of Columbia in the business of loaning 


money/’ in violation of said Act. 

The judge of the police court was of the opinion that the 
facts stated in the information, if true, did not constitute 
an offense against said statute, and therefore, of his own mo¬ 
tion, quashed the information, because the same failed to 
charge facts against the defendant which, in the opinion of 


said judge of the police court, constitute an offense, or gave to 
his court any jurisdiction to require the defendant to stand 
trial. Exception was duly noted to the action of the court in 
quashing said information, and proper notice given of in¬ 
tention to apply for a writ of error to review such action, 


and the case is now before this court upon such writ of 
error, issued on petition of the District of Columbia. 


Assignments of Error. 

The assignments of error all involve the same question, 
and in effect take issue with the theory of the police judge, 
that the facts stated in the information do not state a prima 
facie case under the Act of February 4, 1013. 
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ARGUMENT. 

Right of Police Judge to Quash Sua Sponta. 

Because it was suggested in the court helow that the judge 
of that court had no power to quash (lie information of his 
own motion, but in the absence of a motion bv defendant's 
counsel to quash the information, must permit defendant to 
be arraigned, plead, and have a jury trial, it is considered 
proper, by counsel for plaintiff in error, to comment briefly 
upon this point. 

The action of the police judge in quashing the information 
was predicated upon the theory that the facts charged therein 
constitute no offense. In other words, in the opinion of the 
police judge, nothing appears in the information which gives 
him jurisdiction to place defendant in error on trial. As, in 
this view of the case, the information charges nothing at all, 
there was nothing before that court upon which to arraign 
defendant in error, or to which it might plead, or be placed 
upon trial by jury. The situation, in effect, is the same as 
if a paper had been filed, in form and information, stating 
that defendant in error declined and refused to take sugar in 
his coffee. To insist upon the right to arraignment, plea, and 
jury trial on such a charge would be absurd, and it is equally 
absurd to insist upon such mutters when the trial court i< of 
the opinion that the matters charged constitute no offense in 
law, and, therefore, the whole proceeding would be futile. 

In point of fact, this court suggested the propriety of a 
similar course to that adopted in the case at bar, in the case of 
District of Columbia vs. Burns, 32 App. I). C., 230, in 
which the court said (204) : 

‘‘Instead of quashing the information and dismiss¬ 
ing the prosecution, the court, after hearing some 
evidence and excluding other, adjudged him not 
guilty, and discharged him as a result of that judg- 







ment. The effect of the judgment is the same as 
if it had been entered on the verdict of a jury. 
The defendant cannot he retried for the same 
offense * * *. 

“The question as to the entire repeal of the earlier 
act, the operation of which was confined to the Dis¬ 
trict of Columbia, by the later general law, is one of 
great importance that ought to he authoritatively set¬ 
tled. It is unfortunate, however, that the police court 
did not content itself with quashing the information 
and dismissing the prosecution, in accordance with its 
view of the law, without going further and adjudging 
the defendant not guilty.'’ 


In the above case no motion to quash was made, and the 
language of this court must mean that in the Burns case the 
police judge should have quashed the information sua sponte. 
The fact that the record herein (p. 9) discloses that de¬ 


fendant in error had been charged with similar acts at other 


times in a previous information merely amounts to the state¬ 
ment that the police judge had construed the statute in ques¬ 
tion upon a prior trial, and that he was adhering to his orig¬ 
inal interpretation thereof. There is involved in this case no 
question of former acquittal, because the acts charged in the 
information at bar were all committed subsequent to those in¬ 
volved in the former prosecution, and it is well settled that an 
acquittal or conviction of crime is no bar to a subsequent in¬ 
dictment for the same species of crime, where the latter is 


alleged to have been committed at a different date from that 


previously tried (1 2 Cyc., 281; Com. vs. Keefe, 7 Gray 
(Mass.). 032; Bliss vs. 1 nited States, 105 Fed. Rep., 508). 


“A plea of former acquittal is no defense to acts 
transpiring after the return of a former indictment.” 
State vs. Ingraham. 90 Iowa. 278: State vs. Judge, 
40 La. Ann.. 1119; (Ann. vs. Cain, 80 Mass., 9; Com. 
vs. Connors. 110 Mass., 05; People vs. Townsend, 0 
Hill (N. Y.), 479; (iormlev vs. State, 07 Ohio St., 
120 . 
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In so far as the particular acts charged in the information 
in this proceeding are concerned, defendant in error was 
placed on trial, for the first time, in the case at har, and it 
is no defense to this information, upon the theory of former 
acquittal, that he was acquitted of similar acts charged to 
have been committed at a previous time. And this is espe¬ 
cially true when it is apparent that his former acquittal in¬ 
volved the interpretation, by the police judge, of the sta¬ 
tute under which the proceeding wa> instituted, and that the 
real question at issue then was. and now is, one of law 
rather than of fact. 


Is Defendant in Error Engaged in the Business of Loaning 

Money in This District, Contrary to the Act of February 

4 , 1913 ? 

We ask the attention of the court to the fact that the 
language of this Act of Dongres- makes it unlawful and il¬ 
legal. except as provided by >ection 10 of the Act. ‘‘to engage 
in the District of Columbia in the business of loaning monev 
upon which a rate of interest greater than six per cent per 
annum is charged, on anv securitv of anv kind.’* etc., with- 
out first obtaining a license >o to do. 

The significance of the language of the Act, as applied to 
the case at bar. is that it makes it unlawful to enyaye in the 
prohibited business. 

We submit that the Imsuus* of loamuy money upon se¬ 
curity, or pawnbroking, as followed by defendant in error, 
is necessarily made up of a numl er of acts, all of which, 
taken together, constitute this business, and none of which 
can be dispensed with, if the business is to be completely 
transacted. In the transaction of the business of a pledge 
or pawn, such as carried on by defendant in error, all of 
the following elements are neeessarilv included: 

The application for the loan. 

The appraisement of the security. 
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The agreement to lend and to accept a certain sum, and 
to repay the same, with the interest agreed upon. 

The undertaking of the pledgee to keep safely the pledge 
until redeemed, and the performance of that undertaking. 

The repayment of the loan, with agreed interest, and. the 
return of the pledge. 

Assuming a case in which the pledge is redeemed, all of 
the foregoing elements are vitally essential to engaging in 
the pawnbroking business, and no one can engage in such 
business and dispense with any of the above essentials. 

The record discloses (]>. 7) that defendant in error con¬ 
ducted the business of a licensed pawnbroker at Ninth and D 
streets northwest, in this city, lor a long time prior to the Act 
of (’on g res* in question. and that upon the passage of said Act 
he established another ollice in Alexandria County, and ob- 
tained a pawnbroker's lben-c from the State of Virginia. 

Thereafter his method of operations is shown to have been 
that he continued his ollice in W ashington, and advertised 
it in the newspapers as a loan ollice (15.. .*>) ; that he estab¬ 
lished free automobile service for persons who applied for 
loans at his W ashington otlice. and carried them at his own 
expense across the Potomac Pivcr. where he transacted two of 
the elements essential to his business—that is. the appraise¬ 
ment of the pledges and the delivery of the money loaned. 
He then brought his customers back to Washington, via auto¬ 
mobile, and when they desired to redeem their pledges, they 
were again taken over into Virginia, and the element of pay¬ 
ment of loan and interest was adjusted there. 


It further appears (K.. (>-7) that the element of safe¬ 
keeping. or bailment, of the pledge was performed in the Dis¬ 
trict. of Columbia bv defendant in error, and that the return 

, i • 

of articles pledged was made in the District of Columbia, and 
it is submitted that these matters were absolutely necessary 
to the proper conduct of his business as a pawnbroker, and 
that wherever this part of his business was transacted he was 
there engaged in the pawnbroking business. 
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It does violence to common sense to assert that defendant 
in error was not engaged in some business in the District of 
Columbia, and the question which immediately suggests 
itself is, what was his business here? That he maintained 
an otlice here, employed clerks, operated automobiles between 
said ollice and his pawnbroking shop in Virginia, stored his 
pledges in the Washington otlice. and there transacted the 
business of returning them to their owners, all appears in the 
information, and it further appears that he advertised his 
business as that of a money lender or pawnbroker, both in 
the press and by signs displayed upon his oHicc in this city. 

It is perfectly plain that he has attempted to evade the 
penalties of the District law regulating his business, and that 
his refusal to appraise goods in W ashington. or to pay out or 
receive money here, is not because of his desire to comply 
with our law upon this subject, but because of his desire, by 
subterfuge, to elude its penalties, while continuing in effect 
his prohibited business. 

And the method of operating through the instrumentality 
of the Dime Messenger Service was only another means 
adopted with a view to evading the law. and to enable defend¬ 
ant in error to continue his Washington business in fact, 
while pretending to have discontinued it, and courts look 
with disfavor upon attempts to circumvent measures designed 
for the protection of the public. 

Cook vs. Marshall Countv, 1t)l> C. S., 2()1. 
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But we submit that inasmuch as it is manifest that he does 
carry on in this District some of the essential matters of his 
pawnbroking business, he is, in fact, engaged in that business 
in the District of Columbia, and that he cannot escape the 
penalties provided in the Act of Congress by the glaring sub¬ 


terfuge to which he has resorted. 

This court has passed upon the question of what consti¬ 
tutes engaging in the business in the District of Columbia 
in connection with the statute authorizing service upon for- 
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eign corporations, doing business in the District, and we sub¬ 
mit that the decisions upon that question are parallel to the 
question here presented, and that the reasoning and con¬ 
clusions of this court, as stated in those cases, apply with 
equal force in the case at bar. 

In Kieketts rs. Sun Printing and Publishing Association, 
27 App. D. (A. 2*2*2, this court held that a foreign newspaper 
corporation, which, in addition to it< business of publishing 
a newspaper at its domicile, maintains in the District of Co¬ 
lumbia a permanent ollice force, charged with the duty of 
furnishing general press reports to their newspapers, is 
‘‘doing business" in the District of Columbia. 

In Ferguson Contracting Company rs. Coal and Coke 
R. K. Co.. :»;> App. D. C. : lot), this court held that a corpora¬ 
tion is organized primarily for one purpose, but that it is au¬ 
thorized to transact any business which is incidental to that 
purpose and which tends to promote the purposes of the com¬ 
pany. and that if any of the*c incidental transactions take 
place in the District of Columbia, at a place regularly main¬ 
tained for that purpose, the corporation is transacting busi¬ 
ness in this District and is subject to the service of process 
here. 

In the above case the corporation was organized to con¬ 
struct and operate a railroad in West Virginia. No part of 
this railroad was within the District, nor did it solicit business 
or make transportation contracts here. The ollice was main¬ 
tained largely for the convenience of the officers, who pre¬ 
ferred the climate of Washington for residence purposes, and 
the president personally paid a share of the rent. As the 
offices were used in connection with the company’s interests, 
the court held that the corporation could be served with proc¬ 
ess upon a suit filed in the Supreme Court of this District, 
as it was ‘‘doing business" here. 

In Wendell rs. IIolland-American Line, 40 App. D. C., 1, 
this court said (p. 7) that it is not essential for a company 
to conduct its chief business within the District to be sub- 
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ject to service. and held that a foreign corporation operating 
steamships between Kurope and New York City, and having 
a ticket ollice in charge of an agent in Washington, was doing 
business in the District and eonld be served here. 

We submit that if a railroad corporation, whose road is 
constructed and operated exclusively in W est Virginia, and 
which contributes to the cost of an office maintained in 
Washington for iho comfort and convenience of its presi¬ 
dent. is doing business in the District of Columbia, then it 
certainly follows that the defendant in error, who is making 
illegal profits from District residents, through the means of 
his District ollice. his District automobile, his District em¬ 
ployees and lib so-called ‘•warehouse.*’ all used bv him in his 
enterprise of collecting interest forbidden by our law, cannot 
c-cape the c harge of engaging in business in this District by 
adopting the subterfuge of conveying customers across the 
Potomac for the transaction of certain parts only of the con¬ 
tract of pawn. 


Respect fully submitted. 


CONRAD II. SYME, 

P. II. MARSHALL, 

Attorneys for District of Columbia. 
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APPENDIX. 

| Public—No. 359. | 

|1I. R. 8768.] 

An Act to regulate the business of loaning money on se¬ 
curity of any kind by persons, linns, and corporations 
other than national banks, licensed bankers, trust com¬ 
panies, savings banks, building and loan associations, and 
real-estate brokers in the District of Columbia. 


lie it enacted by the Senate and Home of Representatives 
of the United States of America in Congress assembled, That 
hereafter it shall be unlawful and illegal to engage in the 
District of Columbia in the business of loaning money upon 
which a rate of interest greater than six per centum per 
annum is charged on anv security of any kind, direct or 
collateral, tangible or intangible, without procuring license; 
and all persons, firms, voluntary associations, joint-stock 
companies, incorporated societies, and corporations engaged 
in said business shall pay a license tax of five hundred dol¬ 
lars per annum to the District of Columbia. No license shall 


be granted to any person, firm, or voluntary association unless 
such person and the members of any such firm or voluntary 
association shall be bona fide residents of the District of 
Columbia, and no license shall be granted for a period longer 
than one year, and no license shall be granted to any joint- 
stock company, incorporated society, or corporation unless 


and until such company, society, or corporation shall, in 


writing and in due form, to be first approved bv and filed 
with the Commissioners of the District of Columbia, appoint 
an agent, resident in the District of Columbia, upon whom 
all judicial and other process or legal notice directed to such 
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company, society, or corporation may be served. And in the 
case of the death, removal from the District, or any legal 
disability or disqualification of any such agent, sendee of 
such process or notice may be made upon the assessor of the 
District of Columbia. 

Sec. 2. That applications for license to conduct such busi¬ 
ness must be made in writing to the Commissioners of the 
District of Columbia, and shall contain the full names and 
addresses of applicants, if natural persons, and in the case 
of firms and voluntary associations, the full names and ad¬ 
dresses of all the members thereof, and in the case of joint- 
stock companies, incorporated societies, and corporations, 
the full names and addresses of the officers and directors 
thereof and under what law or laws organized or incorpor¬ 
ated, and the place where such business is to be conducted, 
and such other information as the said commissioners may 
require. Every license granted shall date from the first of 
the month in which it is issued and expire on the thirtv-iirst 
dav of the following October, and such license shall be kept 
conspicuously displayed in the place of business of the 
licensee. Every application shall be tiled not less than thirty 
days prior to the granting of Mich license, and notice of the 
tiling of such application shall be posted in the otlice of the 
assessor of the said District and be published twice a week 
for three successive weeks in a daily newspaper published in 
the District of Columbia. Protect mav be made bv auv per- 
son to the issuing of such license, and when such protests 
are filed with the said commissioners tin* latter shall give 
public notice of and hold a public hearing upon such pro¬ 
tests before issuing such license. The said commissioners 


shall have the power to reject any application for license 
after a hearing upon such protest or for failure on the part 
of the applicant to observe this Act, or when such applicant 
shall have violated its provisions. 

►Sec. 3. That each application shall be accompanied by a 
bond to the District of Columbia in the penal sum of five 


thousand dollars, with two or more sufficient sureties, and 
conditioned that the obligor will not violate any law relating 
to such business. The execution of any such bond by a lidel- 
ity or surety company authorized by the laws of the United 
States to transact business therein shall be equivalent to the 
execution thereof by two sureties, and such company, if ex¬ 
cepted to, shall justify in the manner required by law of 
fidelity and surety companies. If any person shall I>e ag¬ 
grieved by the misconduct of any such licensed person, firm, 
voluntary association, joint-stock company, incorporated 
society, or corporation, or by his, their, or its violation of 
any law relating to such business, and shall recover a judg¬ 
ment therefor, such person or his personal representative or 
heirs or distributees may, after a return unsatisfied either in 
whole or in part of any execution issued upon such judg¬ 
ment, maintain an action in his own name upon such bond 
herein required in any court having jurisdiction of the 
amount claimed. The Commissioners of the District of 
Columbia shall furnish to anyone applying therefor a cer¬ 
tified copy of any such bond filed with them, upon the pay¬ 
ment of a fee of twenty-five cents, and such certified copy 
shall be prima facie evidence in any court that such bond 
was duly executed and delivered by the person, firm, volun¬ 
tary association, joint-stock company, incorporated society, 
or corporation whose names appear thereon. Said bond 
shall be renewed and refiled annually in October of each 

4 / 

year, or the licensed person, firm, voluntary association, 
joint-stock company, incorporated society, or corporation 
shall, within thirty days thereafter, cease doing business, 
and their license shall he revoked bv the said commissioners, 
but said bond until renewed and refiled as aforesaid shall he 
and remain in full force and effect. 

Sec. 4. That every person, firm, voluntary association, 
joint-stock company, incorporated society, or corporation 
conducting such business shall keep a register, approved by 
said commissioners, showing, in English, the amount of 
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money loaned, the date when loaned and when due, the 
person to whom loaned, the property or tiling named as se- 
curity for the loan, where the same is located and in whose 
possession, the amount of interest, all fees, commissions, 
charges, and renewals charged, under whatever name. Such 
register shall he open for inspection to the said commission¬ 
ers, their otlicers and agents, on every day, except Sundays 
and legal holidays, between the hours of nine o’clock in the 
forenoon and five o'clock in the afternoon. Every such 
person, firm, voluntary association, joint-stock company, in¬ 
corporated society, or corporation conducting such business 
shall, on or before the twentieth dav of January of each vear, 
make to the said commissioners an annual statement in the 


form of a trial balance of its hooks on the thirty-first dav 
of December in each year, specifying the different kinds of 
its liabilities and the different kinds of its assets, stating the 
amount of each, together with such other information as 
may be called for. 

Sec. 5. That no such person, firm, voluntary association, 
joint-stock company, incorporated society, or corporation 
shall charge or receive a greater rate of interest upon any loan 
made by him or it than one per centum per month on the 
actual amount of the loan, and this charge shall cover all 
fees, expenses, demands, and services of every character, in¬ 
cluding notarial and recording fees and charges, except upon 
the foreclosure of the security. The foregoing interest shall 
not be deducted from the principal of loan when same is 
made. Every such person, firm, voluntary association, joint- 
stock company, incorporated society, or corporation con¬ 
ducting such business shall furnish the borrower a written, 
typewritten, or printed statement at the time the loan is made, 
showing, in English, in clear and distinct terms, the amount 


of the loan, the date when loaned and when due. the person 
to whom the loan is made, the name of the lender, the 
amount of interest charged, and the lender shall give the l>or- 
rower a plain and complete receipt for all payments made 
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on account of the loan at the time such payments are made. 
No such loan greater than two hundred dollars shall he 
made to any one person : Provided, That any person contract¬ 
ing, directly or indirectly, for, or receiving a greater rate of 
interest than that fixed in this act, shall forfeit all interest so 
contracted for or received; and in addition thereto shall 
forfeit to the borrower a sum of money, to he deducted from 
the amount due for principal, equal to one-fourth of the 
principal sum: And provided further , That any person in 
the employ of the (Jovernmcnt who shall loan money in vio¬ 
lation of the provisions of this act shall forfeit his oilice or 
position, and he removed from the same. 

Sec. t>. That complaints against any licensee or applicant 
for a license shall he made in writing to the said commis¬ 
sioners, and notice thereof of not loss than three davs shall 
f»e given to said licensee or applicant hy serving upon him a 
concise statement of the facts constituting the complaint, and 
a hearing shall he had before the said commissioners within 
ten days from the date of the filing of the complaint, and no 
adjournment shall he taken for longer than one week. A 
daily calendar shall he kept of all hearings hy the said com¬ 
missioners, which shall he posted in a conspicuous place in 
their public office for at least three days before the date of 
such hearings. The said commissioners shall render their 
decision within eight days from the time the matter is finally 
submitted to them. Said commissioners shall keep a record 
of all such complaints and hearings, and may refuse to issue 
and shall suspend or revoke any license for any good cause 
shown, within the meaning and purpose of this Act; and 
when it is shown to their satisfaction, whether as a result of a 
written complaint as aforesaid or otherwise, that any licensee 
or applicant under this act, either before or after conviction, 
is guiltv of anv conduct in violation of this or anv law relat- 
ing to such business it shall he the duty of the said commis¬ 
sioners to suspend or revoke the license of such licensee or 
reject the petition of the applicant, hut notice of the written 
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complaint or proposed action shall he presented to and rea¬ 
sonable opportunity shall be given said licensee or applicant 
to be heard in his defense. Whenever for any cause such 
license is revoked, said commissioners shall not issue another 
license to said licensee until the expiration ot at least one 
year from the date of revocation of such license, and not at 
all if such licensee shall have been convicted of a violation of 


this act under the provisions of the following section thereof. 

Sec. 7. That any violation of this act shall he punished by 
a fine of not less than twenty-live dollars and not greater 
than two hundred dollars, or by imprisonment in the jail or 
the workhouse of the District of Columbia for not less than 
live nor more than thirty days, or by both such line and 
imprisonment, in the discretion of the court. The said com¬ 
missioners shall cause the corporation counsel to institute 
criminal proceedings for the enforcement of this act before 
any court of competent jurisdiction. 

Sec. 8. That in anv foreclosure on anv loan made under 
this act no charges for attorneys’ or agents' fees shall he 
made or collected which will exceed ten per centum of the 
amount found due in such foreclosure proceedings. 

Sec. 0. That in any contract made in pursuance of the 


provisions of this act it shall he unlawful to incorporate any 
provision for liquidated or other damages as a penalty for 
anv default or forfeiture thereunder. 

Sec. 10 . That nothing contained in this act shall be held 
to apply to the legitimate business of national hanks, licensed 
hankers, trust companies, savings hanks, building and loan 
associations, or real-estate brokers, as defined in the act of 
Congress of July first, nineteen hundred and two. 

Sec. 11. That the enforcement of this act shall he in¬ 
trusted to the Commissioners of the District of Columbia, 
and they are herebv authorized and empowered to make all 
rules and regulations necessary in their judgment for the 
conduct of such business and the enforcement of this act in 
addition hereto and not inconsistent herewith. 
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Sec. 1*2. That all acts and parts of acts inconsistent here¬ 
with are hereby repealed. 

Sec. 13. That this act shall take effect at the expiration 
of thirty days from and after the date of its passage. 

Approved, February 4, 1913. 
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On the application of the plaintiff in error, this court 
has granted in this case a writ of error to review the 
action of a judge of the Police Court in quashing an in¬ 
formation against the defendant in error. As the Police 
Court judge acted on his own motion, without any motion 
to quash by the accused, and notwithstanding a demand 
by the accused that he be arraigned, so that he might 
have an opportunity to plead to the information and have 
the jury trial to w r hich by law he was entitled, the first 
question that presents itself is whether such a case of 
irregularity in criminal procedure is presented that this 
court will remand the cause with directions to the lower 
court to strike out its order quashing the information 
and to proceed in the case according to the rules of law 
and procedure. 

It is not believed that in the annals of criminal pro¬ 
cedure any case can be found in which a court admittedly 
having jurisdiction over the person of one accused of a 
criminal offense, and of the subject matter of the alleged 
offense, has, of its own motion, stopped the course of or¬ 
derly and prescribed procedure and taken upon itself, 
without any request or motion to that end, to terminate 
the prosecution by quashing the indictment or informa¬ 
tion. Certainly counsel for the defendant in error have 
been unable to find any such case. 

It may be that the object of the Police Court judge in 
quashing the information was to enable the prosecution 
to have the judge’s action reviewed by this Court. Ap¬ 
parently this was his object, for his action was preceded 
by a voluntary statement made in open court by counsel 
for the prosecution that the matters and things charged 
against the accused were identical, except in point of 
time, with the matters and things charged in a previous 
information against the accused and upon which the ac¬ 
cused had been tried and acquitted by direction of the 
court. If such was the intention and object of the Police 
Court judge, it is for this court to say whether the rule 
of law, recognized since time immemorial by all courts 
and followed by this court in United States vs. Evans, 
30 App. D. C. 58, that an appellate court has no right to 
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review a judgment of acquittal in a criminal case, can be 
made nugatory by an arrangement between a trial court 
and the prosecuting officer to which the accused is not a 
party. In the brief for the plaintiff in error (pp. 6 & 7) 
it is sought to justify the action of the Police Court judge 
in this case by an expression used by the court in District 
of Columbia vs. Burns, 32 App. D. C. 203. In that case, 
the accused having made no demand for a jury trial (as 
was done in the case at bar), the question of his guilt, as 
a matter of law and fact, was by operation of law (Sec. 44, 
Code, D. C.) submitted to the court. The record shows 
that the defendant had filed a plea of not guilty. The 
trial court, after hearing the evidence, adjudged the ac¬ 
cused not guilty and discharged him. 

This court in disposing of the case said that the effect 
of the judgment of the Police Court was the same as if 
it had been entered on a verdict of a jury, and held that 
the judgment could not be reviewed on writ of error. 
The court added: 

“It is unfortunate, * * * that the Police 

Court did not content itself with quashing the in¬ 
formation and dismissing the prosecution, in ac¬ 
cordance with its view of the law, without going 
further and adjudging the defendant not guilty. 
While it seems probable that the court took an 
erroneous view of the law, we are without jurisdic¬ 
tion to express an opinion upon the question, by 
reason of the judgment actually rendered.” 

It is respectfully submitted that this added remark of 
the court in its opinion was purely dictum—not necessary 
to the determination of the cause; not presented by the 
writ of error, not argued by counsel—and not related in 
any wise to the question which was actually presented. 
The accused having filed a plea of not guilty, but not 
having demanded a jury trial, the law cast upon the 
police court judge the mandatory duty of passing upon 
the guilt or innocence of the accused. It had no power 
or jurisdiction to refuse so to act. Its judgment neces- 
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sarily was one of conviction or acquittal. It had no right 
or power to avoid its duty by declining to say that upon 
the evidence the defendant was not guilty and merely say 
that the information did not charge an offense. The 
question submitted to it by operation of law was the guilt 
or innocence of the accused, and its judgment had to be 
commensurate with that question. 

II. 

Counsel for the plaintiff in error state in their brief 
(p. 7) that there is involved in this case no question of 
former acquittal. 

Certainly there is no plea of former acquittal before 
this court. The defendant was denied the opportunity 
to file such a plea, but if the court shall entertain this 
writ of error it w ill be bound to take notice of what the 
record contains, and it will find that such a question w r as 
actually presented to the lower court. It was presented 
by the following statement by counsel for the prosecution 
made in open court: (R. 9). 

“Thereupon counsel for the District of Columbia 
stated in open court to said Judge, who was then 
and there presiding therein, in response to an in¬ 
terrogation by the Court, that the acts and things 
which the defendant was charged in said informa¬ 
tion with having committed, and which the Dis¬ 
trict of Columbia claimed to constitute a violation 
of the act of Congress of February 4, 1913, regu¬ 
lating the business of loaning money in the Dis¬ 
trict of Columbia upon security at a greater rate 
of interest than six per cent per annum, w r ere 
identical in nature and kind with the acts and 
things which the defendant w’as charged with hav¬ 
ing committed at other times, in and by a previous 
information upon w’hich the defendant had been 
tried in this court before a jury regularly im¬ 
panelled, and w T hich jury upon the direction of the 
court had rendered a verdict of not guilty, and 
upon which verdict a judgment of acquittal of the 
defendant had been regularly entered, and that 
the rights and questions involved in said former 
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trial and determined therein were the identical 
rights and questions now sought to be put in 
issue by the present information, and every matter 
and question of fact and law that was considered 
and determined in said former trial would be in¬ 
volved in a trial of the defendant under the present 
information, excepting only that the acts charged 
in the present information were subsequent in 
point of time to those involved in said former trial.” 

It is argued by the plaintiff in error that the question 
of former acquittal is not presented here '‘because the 
acts charged in the information at bar were all committed 
subsequent to those involved in the former prosecution.” 
(Plaintiff in Error’s Brief, p. 7). 

There is only one offense charged in the present infor¬ 
mation and there was only one offense charged in the 
previous information, namely, engaging in the District of 
Columbia in the business of loaning money without pro¬ 
curing a license. The acts claimed by the prosecution to 
constitute this offense were identical in both cases, ex¬ 
cept in point of time. The offense, if there was an offense, 
was manifestly a continuing one. When the later in¬ 
formation was filed the defendant in error was engaged 
in exactly the same business he was when the first in¬ 
formation was filed. If at one time it was judicially de¬ 
clared by a court of competent jurisdiction—as it was— 
that certain acts of the defendant in error, claimed by 
the prosecution to constitute the offense of engaging in 
a certain kind of business, did not as a matter of law 
constitute the engaging in that business, how can it 
logically be said that identically the same acts, committed, 
however, at a later period, but while the defendant was 
continuing in the same business, do as a matter of law 
constitute the engaging by him in that business ? If the 
position of the plaintiff in error is right, there can be no 
final judicial ascertainment of whether a man is or is not 
engaged in a given business in violation of law. If for 
illustration, on this writ of error, this court should de¬ 
termine that the acts and things recited in the informa- 
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tion against the defendant in error did not constitute a 
violation by him of the act of Congress in question, its 
judgment—if the plaintiff in error be right—would not 
be a bar to a subsequent prosecution of the defendant in 
error, based upon the same act of Congress, if in such 
subsequent prosecution he should be charged with doing 
the same acts and things but at a period subsequent to 
this court’s judgment. This surely cannot be the law. 

In Southern Pacific R. R. Co. vs. United States, 168 U. 
S., 1-48, the Supreme Court said: 

“The general principle announced in numerous 
cases is that a right, question or fact distinctly 
put in issue and directly determined by a court of 
competent jurisdiction as a ground of recovery 
cannot be disputed in a subsequent suit between 
the same parties or their privies, and even if the 
second suit is for a different cause of action, the 
right, question or fact once so determined must, 
as between the same parties or their privies, be 
taken as conclusively established, so long as the 
judgment in the first suit remains unmodified.” 

In Aurora City vs. West, 7 Wall. 82, this principle is 
illustrated in a manner quite pertinent to the case at bar. 
It was an action on municipal bonds and the validity of 
other bonds of the same series, although not the identical 
ones, had been determined in a prior suit between the 
same parties or their privies. It was held that that de¬ 
termination made the validity of the bonds now in suit 
res judicata, as the question at issue was the same though 
the subject matter of the suit was different. 

New Orleans vs. Citizens’ Bank, 167 U. S., 381, was a 
case even more pertinent. It was there held that a de¬ 
cision that a tax for a certain year was void because the 
property sought to be taxed was exempt, was res judicata 
as to the tax for a subsequent year, when the same ques¬ 
tion of exemption was presented on the same facts. In 
delivering the opinion of the court in that case, Chief 
Justice White said: 
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“The proposition that because a suit for a tax 
of one year is a different demand from the suit for 
a tax for another, therefore res judicata, cannot 
apply, whilst admitting in form the principle of 
the things adjudged, in reality substantially denies 
and destroys it. The estoppel resulting from the 
thing adjudged does not depend upon whether there 
is the same demand in both cases, but exists, even 
though there be different demands when the ques¬ 
tion upon which the recovery of the second demand 
depends has under identical circumstances and con¬ 
ditions been previously concluded by a judgment 
between the parties or their privies. This is the 
elemental rule stated in the textbooks and enforced 
by many decisions of this court.” 

The Court then reviewed a number of its decisions and 
said: 


“it follows, then, that the mere fact that the 
demand in this case is for a tax for one year, and 
the demands in the adjudged cases were for taxes 
for other years, does not prevent the operation of 
the thing adjudged, if in the prior cases the ques¬ 
tion of exemption was necessarily presented and 
determined upon identically the same facts upon 
which the right of exemption is now claimed.” 

In Hubbell vs. United States, 171 U. S., 203, it was 
held that the dismissal of a suit for infringement of a 
patent is a complete estoppel in favor of the successful 
party in a subsequent action upon the same facts, except 
for a subsequent period of infringement. 

In Hopkins vs. United States, 4 App. D. C., 437, this 
court said: 

“The principle seems to be clear that it is not 
sufficient merely that the former prosecution was 
for the same act and same transaction, but it must 
have been for the same offense, the same identical 
act and crime; the same in law as well as in fact.” 
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In Slack vs. Perrine, 9 App. D. C., 128, it was held that 
a former adjudication upon the question of the right to 
the custody of infants in a habeas corpus proceeding by 
a court of record having jurisdiction of the subject mat¬ 
ter and the parties, may be pleaded as res judicata, and 
is conclusive upon the same parties upon the same state 
of facts. 

To 1 the same effect was Wedderburn vs Wedderburn, 
46 App. D. C., 149. 

In District of Columbia vs. Brewer, 32 App. D. C., 391, 
this court said: 

“Questions, both of law and of fact, when finally 
determined by the judgment of a court of com¬ 
petent jurisdiction are while that judgment re¬ 
mains in force res judicata as between the parties.” 

In Nalle vs. Oyster, 230 U. S., 180-1, (which was an 
appeal from a decision of this court), the Supreme Court 
said: 


“The established rule is that if the parties in a 
former action be the same as in the present, then 
every matter and question of fact and of law that 
were necessarily involved in the consideration and 
determination of the former issue, shall be con¬ 
clusive upon the present.” 

III. 

For the reasons heretofore stated, it is not believed 
that the question whether the information in the present 
prosecution states an offense is properly before the court. 
But if, notwithstanding what has been said, the court 
should be of opinion that the question is properly pre¬ 
sented by the record, it is submitted that the information 
does not show a violation by the defendant in error of 
the act of Congress in question. The offense denounced 
by that act, and the one with which the defendant in error 
is here charged, is “to engage in the District of Columbia 
in the business of loaning money upon which a rate of 
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interest greater than six per cent per annum is charged 
* without procuring a license.” The information 
charges the defendant in error with having on February 
1» 1917, and on divers other days between said date and 
the filing of the information, committed certain acts 
enumerated therein, and then in a subsequent paragraph 
avers: 


“That at no time between the said first day of 
February, A. D., Nineteen Hundred and Seven¬ 
teen, and the date of the filing of this information 
did said George D. Horning, or any one in his be¬ 
half, make any loan of money in the District of 
Columbia, or receive payment in the said District 
of any loan made by him in the State of Virginia, 
or elsewhere, etc.” 

It then concludes that, by reason of the premises, the 
defendant in error did in the District of Columbia engage 
in the business of loaning money at a greater rate of in¬ 
terest than six per cent per annum without having first 
procured a license to do so, in violation of the statute. 
There must be some confusion in the mind of a pleader 
who, in drafting an information, avers that although be¬ 
tween given dates the accused made no loans in the Dis¬ 
trict of Columbia, yet during such period he was engaged 
in the District in the business of loaning money. How 
could the defendant in error be engaged in the business of 
lending money in the District of Columbia between given 
dates when he did not lend any money in the District of 
Columbia between those dates? The lengthy information 
in this case certainly shows that during the period in 
question the defendant in error was engaged in some 
forms of business in the District of Columbia, but it just 
as certainly expressly negatives the idea that he was 
engaged in the business of loaning money therein. It 
charges that he was engaged in the business of running 
a free automobile service from a point in the District of 
Columbia to a point in Virginia; that he rented a portion 
of his premises at Ninth and D Streets to the Dime Mes- 
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senger Service, receiving rent therefor; and that he used 
such premises for warehouse purposes. Presumably he 
procured a license for running the automobiles and a 
license for maintaining the warehouse. But it is for 
engaging in none of these businesses that he is informed 
against. He is informed against for engaging in the 
District of Columbia in the business of loaning money 
without a license, while the information itself expressly 
states that at no time during the period covered by the 
information did he ever make any loan in the District. 

The plaintiff in error in its brief (page 10) says, “Inas¬ 
much as it is manifest that he (the defendant in error), 
does carry on in this District some of the essential mat¬ 
ters of his pawnbroking business, he is, in fact, engaged 
in that business in the District of Columbia.” 

Lending money on security without a license—not 
pawnbroking—is the charge against the defendant in 
error. The business of so doing consists of entering into 
and fulfilling contracts with borrowers, w'hereby the 
lender agrees to lend given sums to the borrowers on 
security offered by the latter, and to return the securi¬ 
ties on repayment of the loans. The information ex¬ 
pressly avers that every one of those acts or elements 
in the conduct of his business was performed by the de¬ 
fendant in error during the period in question in the 
State of Virginia, except the manual act of redelivering 
the securities after payment of the loans, which act was 
performed in the District. The question then, in its last 
analysis, is whether a person w T ho in Virginia makes loans 
on security, can be said to be engaged in the business 
of making loans in the District, when after actual payment 
of the loans in Virginia, and after the borrowers have so 
become entitled to the delivery of the securities, the 
lender makes such delivery in the District, where he has 
kept the securities to safeguard them, because there was 
no adequate police protection in Virginia. After repay¬ 
ment of the loans, the relation of the lender of course 
becomes that of warehouseman only;—the relation of 
lender and borrower ceases wfith the repayment of the 
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loan. It would, therefore, seem to be clear that while the 
defendant in error was engaged in the business of con¬ 
ducting a warehouse in this District, he was not engaged 
in any sense in the business of making loans here. 

One of the essential matters connected with the busi¬ 
ness of lending money is the procurement of the money 
to lend. According to the reasoning of the counsel for 
the plaintiff in error, if the defendant in error procured 
the money in the District, he would be engaged in the 
business of lending money here, although after its pro¬ 
curement he took it to Virginia and there loaned it. One 
of the essential matters connected with the business of 
selling merchandise is the procuring of the merchandise 
to sell. According to the reasoning of counsel for the 
plaintiff in error, if an Alexandria merchant buys mer¬ 
chandise in the District to sell in Alexandria, or if he rents 
a warehouse in the District for his merchandise and uses 
the warehouse, he is engaged in the business of selling 
merchandise in the District, because he carries on one 
of the essential matters of his business in the District. 

The cases of Ricketts vs. Sun Printing and Publishing 
Company, 27 App. D. C., 222; Ferguson vs. Coal & Coke 
Railroad Company, 33 App. D. C., 159, and Wendell vs. 
Holland-American Line, 40 App. D. C., 1, cited by the plain¬ 
tiff in error, have no applicability whatever to the case at 
bar. In each of these cases the question was whether the 
defendant was engaged in business in the District, within 
the meaning of the statute authorizing service upon for¬ 
eign corporations doing business in the District, and in 
each of them it was held that the acts and transactions 
of the defendant in the District constituted the doing of 
business in the District. None of them involved the ques¬ 
tion whether the doing of certain acts or things by a party 
constituted the doing of a certain kind of business by 
that party. In effect, what the defendant in error has 
done by his advertising in local papers, his free automo¬ 
bile service and the renting of part of his premises at 
Ninth and D Street to the Dime Messenger Service has 
been to solicit business in the District of Columbia. All 
the cases are to the effect that the solicitation of business 
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by a corporation in a jurisdiction does not constitute the 
doing of business in that jurisdiction, within the mean¬ 
ing of the statute providing for service of process upon 
non-resident corporations. See Green vs. Chicago, B. 
& Q. R., 205 U. S., 530; Berger vs. Penna. R. R., 27 R. I., 
583; 9 L. R. A. (N. S.), 1214; Saxony Mills vs. Wagner 
& Co. (Miss.), 23 L. R. A. (N. S.), 834. Phila. & Reading 
R. R. Co. vs. McKibbin, 243 U. S., 264. 

In the Berger case, the court said: 

“It cannot be said that a corporation which is 
merely soliciting contracts to begin and continue 
entirely out of this state is doing business in the 
state. If it were so, every corporation located out¬ 
side this state which should insert in a Rhode 
Island newspaper an advertisement of its business 
would come equally within the purview of the 
act. * * * The mere solicitation of business 

by agents of a foreign corporation is not such do¬ 
ing business within the state as to subject the for¬ 
eign corporation to the jurisdiction of the courts 
of the state in which the business is solicited.” 

Certainly the maintenance by the defendant in error 
of a warehouse in the District of Columbia, where, for 
safe keeping, he stored pledges he received in the State 
of Virginia, does not constitute the engaging in busi¬ 
ness by him of loaning money in the District of Columbia. 
As bearing upon the reason for the maintenance by him 
of this warehouse the language of the information upon 
the subject is significant. The information (R. p. 7) says: 

“That the said Horning for a long time prior 
to the 4th day of February, 1913, conducted the 
business of a licensed pawnbroker at said Ninth 
and D Streets, in the District of Columbia; at a 
large expense he had previously thereto, installed 
in his said place of business eight fire and burglar 
proof safes for the purpose of keeping and storing 
articles taken in pledge pursuant to his business as 
a pawnbroker; that when the act of Congress was 
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passed, reducing the amount of interest charged, 
from three to one per cent, the said Horning ob¬ 
tained a license under the laws of the State of Vir¬ 
ginia and established an office in the County of 
Alexandria to conduct the pawnbroking business 
under said license. That all the books of account 
pertaining to the said pawnbroking business were 
kept at this office in the State of Virginia; that 
the only purpose for which the fire and burglar 
proof safes were used in Horning’s office at Ninth 
and D Streets was to safe keep the articles pledged 
by persons or their agents at Horning’s place of 
business in Virginia, because there was no police 
protection there.” 

In its brief (p. 10) the plaintiff in error has seen fit to 
use the following language concerning the defendant in 
error: 


“It is perfectly plain that he has attempted to 
evade the penalties of the District law regulating 
his business, and that his refusal to appraise goods 
in Washington, or to pay out or to receive money 
here, is not because of his desire to comply with 
our law upon this subject, but because of his de¬ 
sire, by subterfuge, to elude its penalties, while 
continuing in effect his prohibited business.” 

This language is not only harsh and uncalled for, but 
the inference attempted to be drawn from the facts re¬ 
cited in the information is not justified by those facts. 
The defendant in error is not attempting to evade the 
District law of its penalties; nor has he indulged in any 
subterfuge to elude its penalties. He was engaged in a 
perfectly lawful business when the act of 1913 was passed. 
For a hundred years or more prior to that time, the busi¬ 
ness of pawnbroking in the District was not only a lawful 
one, but was a useful one to the community. 

In City of Louisville vs. Pooley (Ky.), 124 S. W., 315; 
25 L. R. A. (N. S.), 582, the court said: 

“There can be no doubt that the business of 
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lending money on salaries or chattels is a useful, 
legitimate occupation. In every community there 
are many persons who have no personal credit, 
and, in cases of emergency, they have no means 
of raising money except by pledge of their salaries 
or chattels. In such cases, the company lending 
money on salaries or chattels serves a useful and, 
often times, a most beneficial purpose.” 

See also Morton vs. Macon, 111 Ga., 162; 50 L. R. A., 
485. 

It is true that a pawnbroker or other money lender may 
take advantage of the necessities of his needy customers, 
but the same thing is true of merchants and others, par¬ 
ticularly those w'hose trade is with the poor. As the court 
says in Morton vs. Macon, supra, “There is scarcely any 
calling which unscrupulous persons cannot, if they choose, 
carry on in an unlawful manner.” 

But there is nothing in this information indicating that 
the defendant in error has been of this class, or has ever 
taken advantage of any person, rich or poor, dealing with 
him; and he is entitled to the benefit of the presumption 
that he has always conducted his business in a fair and 
honest way. 

When the act of 1913 was passed, which reduced the 
rates of interest which could be charged by those engaged 
in the District in lending money on security to one per 
cent a month regardless of the amount loaned—whether 
it was $1 or more—and requiring them to pay a license 
tax of $500 a year, the defendant in error ceased the mak¬ 
ing of loans in the District and removed his business to 
the State of Virginia, whose laws permitted the charging 
of a greater rate of interest and where he procured a li¬ 
cense to do business. This, manifestly, he had a perfect 
right in law and morals to do, and he is surely not subject 
to honest adverse criticism for doing so. Being thus 
established in Virginia and conducting a business perfect¬ 
ly lawful there, it is manifest that he had the right to 
use all legitimate and lawful methods to bring business ' 
to his establishment there. This he did by openly estab- 
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lishing an automobile service by which prospective custo¬ 
mers from the District could come to his Virginia office, 
free of cost to them. Certainly there was no evasion or 
subterfuge in this. Does the fact that he loaned money 
to residents of the District of Columbia, show an inten¬ 
tion to evade the laws of the District? In Bennett vs 
Eastern Building and Loan Association, 177 Pa., 233; 34 
L. R. A., 595, the court said: 

“The defendant (the building association) had a 
lawful right to loan money wherever it pleased, and 
it would be most obsurd to say that because it 
lent money to a Pennsylvanian, it therefore in¬ 
tended to evade the laws of Pennsylvania. The 
Pennsylvanian had a right to borrow money in the 
State of New York, if he chose to do so, and if he 
contracted to pay it in the State of New York, he 
must be conclusively presumed to know that his 
contract would be governed by the law of that state. 
In all this there is not the shadow of an unlawful 
intent to evade the law of Pennsylvania. There 
was, therefore, nothing to submit to the jury on 
that question.” 

Many prospective customers of the defendant in error, 
however, could not make the trip from Washington to 
Virginia. To meet their requirements he agreed to con¬ 
sider and act upon any applications for loans which might 
be brought to his Virginia office by any messenger service, 
provided the applicant would pay for the messenger serv¬ 
ice, and he rented a portion of his premises at Ninth and 
D Streets, where his loan office was formerly located, to 
one of the local messenger companies, the Dime Mes¬ 
senger Service, which paid him rent therefor. The in¬ 
formation against him expressly states that he “had no 
financial interest” in this company “as stockholder or 
otherwise, except that he hired space to the corporation 
for its business at Ninth and D Streets; that the Dime 
Messenger Service is a genuine and bona fide dime mes¬ 
senger service, doing a general messenger service through 
the city, with a branch office at said Ninth and D Streets, 
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for which it paid said Horning a monthly rental, and with 
its main office at No. 717 Twelfth Street, Northwest, in 
said City of Washington, District of Columbia; that at 
said branch office at the time aforesaid it received, ac¬ 
cepted and filled orders for messenger service generally 
from business men and others in the neighborhood, call¬ 
ing for the delivery by messengers of letters and parcels 
throughout the city to various addresses.” (R. p. 2). The 
information further states that during -the period it 
covers, ‘‘the Western Union Telegraph Company and the 
Mutual District Messenger Company, each a corporation 
having a place of business in said District of Columbia, 
performed a like service for their customers as that per¬ 
formed by said Dime Messenger Service for its customers 
as hereinbefore set forth.” (R. p. 8). 

Was it a trick or subterfuge for the defendant in error 
to receive and act upon applications for loans delivered 
at the Virginia office through any of these messenger 
companies, which were the agents of the persons who em¬ 
ployed them and were paid by such persons for their 
services ? 

Lastly, as shown by the information, the defendant in 
error maintained the premises at Ninth and D Streets, 
where before he went out of the business of lending 
money in the District of Columbia he had installed fire 
and burglar proof safes, as a warehouse for the safe keep¬ 
ing of pledges he received in Virginia, and this he did, as 
the information states, ‘‘because there was no police pro¬ 
tection there.” And when a borrower paid his debt in 
Virginia he received a redemption or warehouse receipt 
which he presented to the warehouse in Washington and 
received his pledge. In this warehouse at Ninth and D 
Streets, as the information shows (R. p. 2), the defendant 
in error posted the following sign: 

“NOTICE. 

“This establishment is exclusively for storage 
purposes, and for the settlement of loans made 
prior to March 17, 1913; no applications for loans 
will be received or considered here, and no exami- 
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nation, appraisement or valuation of pledges will 
be made here. 

GEORGE D. HORNING.” 

That this notice told the absolute truth is expressly 
conceded by the information, which states in terms (R. 
P. 7): 

“That at no time between the said first day of 
February, A. D., Nineteen Hundred and Seventeen, 
and the date of the filing of this information did 
said George D. Horning, or any one in his behalf, 
make any loan of money in the District of Co¬ 
lumbia, or receive payment in said District on any 
loan made by him in the State of Virginia, or else¬ 
where, or accept or receive in said District any 
article or thing pledged to secure the payment of 
any loan made by him; nor did he return or sur¬ 
render in said District any article or thing so 
pledged with him, until after the loan to secure 
which it was pledged had been paid in the State of 
Virginia, and then only on presentation at his said 
place of business at said Ninth and D Streets, 
Northwest, of a warehouse receipt or redemption 
certificate issued in Virginia upon the payment of 
the loan there, nor did he, or any one in his be¬ 
half, in said District of Columbia, appraise or 
value, for the purpose of making a loan, or for any 
other purpose, or cause to be appraised or valued, 
for said purpose, or any other purpose, any article 
or thing thereafter accepted by him in the State 
of Virginia as security for a loan made there. 

Where is the trick or subterfuge, so far as the main¬ 
tenance of the warehouse is concerned? May not a 
pledgee, in order to safeguard the pledged article, keep 
it where he pleases, until the loan is paid? Indeed, is it 
not his duty to keep it where it will be safe ? 

Certainly the fact that the defendant in error, in mak¬ 
ing loans in Virginia, accepts as security for their repay¬ 
ment, articles which came from, and during the loan are 
kept by him in the District of Columbia, does not cause 
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the loans to be governed by the laws of the District oi 
Columbia. 

As to the situs of a loan made in one State for which 
security in another State is taken, the Supreme Court has 
said: 


“With regard to the locality of the contract of 
1915, we have no doubt that it must be governed 
by the law of Rhode Island. The proof is positive 
that it was entered into there, and there is noth¬ 
ing that can raise a question but the circumstance 
of its making a part of the contract, that it should 
be secured by conveyances of Kentucky land. But 
the point is established, that the mere taking of 
foreign security does not alter the locality of the 
contract with regard to the legal interest. Taking 
foreign security does not necesarrily draw after it 
the consequence that the contract is to be fulfilled 
where the security is taken. The legal fulfillment 
of a contract of loan, on the part of the borrower, 
is repayment of the money, and the security given 
is but the means of securing what he has con¬ 
tracted for, which, in the eye of the law, is to pay 
where he borrows, unless another place of pay¬ 
ment be expressly designated by the contract. No 
tender would have been effectual to discharge the 
mortgagee, unless made in Rhode Island. On a bill 
to redeem, a court of equity would not have listened 
to the idea of calling the mortgagee to Kentucky 
in order to receive a tender.” 

DeWolf vs. Johnson, 10 Wheat., 368. 

We repeat that it is impossible to fairly predicate an 
intention on the part of the defendant in error to evade 
by subterfuge the law of the District of Columbia, upon 
the facts set forth in the present information. At most 
he has endeavored to avoid the operation of that law, 
and to take advantage of the more liberal law of Virginia 
upon the subject of interest; but avoidance of a law is 
not evasion of it by any means. 

“It is not an evasion of the interest laws, of a 


19 

State, in which the contracting parties reside, to 
have the purchase money notes for land executed 
in another State, where the land is situated, in 
order to gain a higher rate of interest than is al¬ 
lowed by the law of the former state.” 

Van Vleet vs. Sledge, 45 Fed., 743. 

In that case the court further said: 

“The proof establishes that the Rogers notes 
were executed with reference to the laws of Arkan¬ 
sas, and that the rate of interest stipulated therein 
to be paid after the maturity was lawful. The 
situation of the parties, the dating of notes at 
Red Fork, Ark., and the presumption of the law 
that they intended to make a legal transaction, 
satisfies the court that the contract as to rate of 
interest had reference to the law of Arkansas. 
McCullom states the matter too strongly when he 
says it was intended to evade the law of Tennessee. 
It was certainly intended to obtain the Arkansas, 
rather than the Tennessee, rate of interest. That 
intention was no violation or evasion of the law of 
Tennessee. Cromwell vs. Sac Co., 96 U. S., 51; 
Kellogg vs. Miller, 13 Fed. Rep., 198 (which is di¬ 
rectly in point); Brown vs. Freeland, 34 Miss., 214.” 

In Smith vs. Muncie National Bank, 29 Ind., 158, the 
court said in reply to the contention that a bill drawn in 
Indiana was made payable in Ohio for the purpose of 
evading the usury laws of Indiana, that it was not denied 
that the parties intended in good faith that the contract 
should be executed in Ohio, and that the laws of a sister 
State may be taken advantage of by a citizen of Indiana 
when, with whatever motive, they elect to make that 
State the place of performance of any contract into which 
they enter. See also Goodrich vs. Williams, 50 Ga., 425. 

In Kellogg vs. Miller, 13 Fed., beginning at p. 201, the 
court said: 

“Lord Mansfield laid down the rule in these 
words: The law of the place can never be the rule 
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where the transaction is entered into with an ex¬ 
press view to the law of another country as the 
rule by which it is to be governed.’ Robinson vs. 
Bland, 2 Barr., 1077, 1078. 

‘‘In applying this rule in this case there is but 
a single question of fact to be considered, and that 
is the question of good faith. Did the parties in 
good faith agree that this loan should be made ac¬ 
cording to, and to be governed by, the law of Ne¬ 
braska ? As already said, the law will presume an 
honest intent, unless there is something in the na¬ 
ture of the transaction or in the proof to establish 
the contrary. The usury law of New York is a 
statute highly penal in character, and a purpose 
to violate it will not be presumed in the absence 
of clear proof. So far from showing clearly a 
purpose on the part of the complainant to violate 
that statute, I think the contrary appears. That 
the parties both understood that they were con¬ 
tracting with reference to the law of Nebraska is 
affirmatively shown by the testimony. In the 
course of the negotiations reference was continual¬ 
ly had to the law of Nebraska relating to interest. 
The borrower lived there, and represented to com¬ 
plainant that a loan at ten per cent under the law’s 
of Nebraska would be lawful. Advice was taken 
as to the proper mode of contracting under that 
law r , and out of abundance of caution it was de¬ 
cided that Miller should return to Nebraska and 
there execute the bond and mortgage, and have 
the latter recorded, after which he w r as to forward 
them by mail to complainant in New York. Re¬ 
spondent, J. G. Miller, himself admits in testimony 
that he informed complainant that the legal rate 
of interest in Nebraska was ten per cent, and that 
complainant informed him that he wanted to make 
the contract so as to be sure of that rate of in¬ 
terest. When w r e bear in mind that the parties 
had, under the circumstances in which they were 
placed, a perfect right to adopt the law of either 
state, provided only they did so in good faith, and 
that they were so advised, it is difficult to see what 
sufficient motive they could have had to resort to 
any device or to act in bad faith. Men do not or- 
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dinarily prefer to violate a penal statute and run 
the risk of the confiscation of valuable property, 
when a safe, convenient and honest way of pro¬ 
ceeding is open before them. * * * I hold 

• that, according to the evidence and the law, the 
entire transaction, from the beginning, was con¬ 
ducted with reference to the law of Nebraska re¬ 
lating to interest, and must be judged by that law 
alone. This renders it quite unnecessary to go into 
the question whether ten per cent interest was 
actually paid in New York upon the sum advanced 
on the loan, or any part of it; because if it is so 
it does not render the contract usurious.” 

In Cromwell vs. Sac County, 96 U. S., 51, the court said: 

“When the rate of interest at the place of con¬ 
tract differs from the rate at the place of payment, 
the parties may contract for either rate, and the 
contract will govern. Miller vs. Tiffany, 1 Wall., 
298; DePau vs. Humphrays, 8 Mart. (N. S.), 1; 
Chapman vs. Richardson, 6 Paige, 627; Peck vs. 
Mayo, 14 Vt., 33; Butters vs. Olds, 11 la., 1. The 
bonds were made with reference to the law of 
Iowa as to interest, and not to that of New York, 
where interest above seven per cent is deemed 
usurious and voids the whole contract. The 
obligor is a municipal corporation of Iowa, the 
bonds were deliverable in that state, and proceed¬ 
ings to enforce their payment could only be had in 
courts sitting there.” 

In Bennett vs. Eastern Bldg. & L. Asso., 177 Pa., 233, 
34 L. R. A., 595, 35 Atl, 684, the court seems to have 
proceeded upon the assumption that the contract was to 
be regarded as made in Pennsylvania, for, alluding to the 
circumstance that the business was transacted through 
the local agent in Pennsylvania, it said that circumstance 
was of no account if the contract was to be performed in 
the State of New York. It then said that there was no 
possibility of successfully disputing the proposition that 
the contract was to be performed in New York, since it 
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was provided in all notes and other securities that they 
should be paid there; and, further that was not the 
slightest ground for an allegation that the contract was 
made for the purpose of evading the usury law of Penn¬ 
sylvania. The court then, in this connection, used the 
language which we have already noted: 

“The defendant (the association) had a lawful 
right to loan money wherever it pleased, and it 
would be most absurd to say that, because it lent 
monev to a Pennsvlvanian, it therefore intended to 
evade the laws of Pennsylvania. The Pennsyl¬ 
vanian had a right to borrow money in the State 
of New York if he chose to do so, and, if he con¬ 
tracted to pay it in the State of New York, he 
must be conclusively presumed to know that his 
contract would be governed by the law of that 
state. In all this there is not a shadow of an un¬ 
lawful intent to evade the law of Pennsylvania. 
There was, therefore, nothing to submit to the 
jury on that question.” 

In Bedford vs. Eastern Building and Loan Association, 
181 U. S., 227, a building association, domiciled in New 
York, but doing business in Tennessee, sought to fore¬ 
close a mortgage on Tennessee land and on the application 
of a member. The defense was made that between the 
dates of the application and the mortgage, a statute had 
been enacted in Tennessee requiring building associa¬ 
tions to keep on deposit in Tennessee in trust for its mem¬ 
bers and creditors between $25,000 and $50,000, and that 
as the association had not complied with it, the mortgage 
was void. It was also contended by the mortgagor that 
the contract of loan was usurious under the laws of Ten¬ 
nessee. The court first held that the contract of loan 
having been made before the enactment of the statute 
could not be impaired by the statute. In that connection 
the Court said: 

“The requirement is so very onerous that the 
association could justly decline to do business in 
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the state on that condition. It might indeed have 
the right to decline any condition and retire from 
the state, and from all it had the option to retire 
from. But it could not retire from the execution 
of its contracts. It contracted with Bedford to 
make him a loan if it had the means in its treasury 
and his security was good. The State could not 
affect that obligation nor impair it. ‘The obliga¬ 
tion of a contract is the law which binds the parties 
to perform their agreement.’ 4 Wall., 452. The 
building association was incorporated under the 
laws of New York to make loans to its members; 
and rights to a loan accrued to membership. The 
condition of a loan existing,—means in the treas¬ 
ury, a tender of good security,—the contingent 
right became a vested one, a contract was formed; 
and can there be a doubt that it was enforceable 
against the association? If it could have been en¬ 
forced by suit, it was properly yielded to without 
suit, and possessed all legal sanction.” 

answer to the second defense, the Court said: 

“The transactions were not usurious under the 
law f s of New York, where the notes were payable. 
Concordia Sav. & Aid Assn. vs. Read, 93 N. Y., 474. 
Therefore the principle expressed in Miller vs. Tif¬ 
fany, 1 Wall., 298, 17 L. ed., 540, applies. It was 
said in that case: ‘The general principle in relation 
to contracts made in one place to be performed in 
another is well settled. They are to be governed by 
the law of the place of performance, and if the 
interest allowed by the law of the place of per¬ 
formance is higher than that permitted at the 
place of contract, the parties may stipulate for the 
higher interest without incurring the penalties of 
usury. The converse of this proposition is also 
well settled. If the rate of interest be higher at 
the place of the contract that at the place of per¬ 
formance, the parties may lawfully contract in 
that case also for the higher rate.” See also An¬ 
drews vs. Pond, 13 Pet., 78, 10 L. ed., 67; Junction 
R. Co. vs. Bank of Ashland, 12 Wall., 226, 20 L. ed., 
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385; Scotland County vs. Hill, 132 U. S., 107, 33 L. 
ed., 261, 10 Sup. Ct. Rep., 26; Cornwell vs. Sac 
County, 96 U. S., 57, 24 L. ed., 686; Cockle vs 
Flack, 93 U. S., 344, 23 L. ed., 949. 

The use of the word evasion, in the sinister sense in 
which it is used by counsel for the plaintiff in error, is 
gratuitously stigmatic, if, as illustrated in the cases cited, 
an avoidance of a given law may be in perfect good faith 
and effective; as where one facing the possible applica¬ 
tion of two laws puts himself in a position to escape the 
operation of one and subject himself to the operation of 
the' other. In such cases the former law is successfully 
avoided and the latter made applicable and operative, but 
no one would seriously contend that under such circum¬ 
stances the former law would be applied to the case. 

Accordingly, if, in the case at bar, the defendant in 
error has purposely put himself beyond the reach of the 
law of the District of Columbia, he could not upon any 
principle be made subject to that law, for the reason 
that by putting himself beyond its reach he would have 
removed himself from the possibility of its operation upon 
him. If, therefore, it be conceded that in order to escape 
the application to himself of the law of the District of 
Columbia the defendant in error has removed his busi¬ 
ness from the District to another jurisdiction, to do there 
what he would not be permitted to do in the District, 
obviously he would not be amenable to the law of the 
District, for the reason that he would not be doing in the 
District the thing denounced by the law only if there done. 

So that the question in the case is whether, in fact, the 
defendant in error, according to the information, has done 
in the District of Columbia anything prohibited by the 
law here to be done. If not, he clearly cannot be held 
liable for violating the law of the District of Columbia, 
his object respecting which was to get away from its 
application and operation. 

This is very different from the case of an offense com¬ 
mitted partly in one jurisdiction and partly in another, for 
the postulate of such a case is that some part of the of- 











fense is committed in each jurisdiction, not that the one 
accused has left one jurisdiction for the purpose of doing 
wholly within another that which if done in the former 
would there be an offense. 

To illustrate by an example: Betting on horse racing 
is unlawful in the District of Columbia, but not unlawful 
in some other jurisdictions. If two men, desiring to in¬ 
dulge in such a form of gambling, should leave the Dis- ' 
trict of Columbia and go to one of the other jurisdictions 
and there indulge in the act, they could by no possibility 
be deemed guilty of violating the law of the District of 
Columbia; in such case, they would have successfully 
avoided, that is to say, got away from the operation of, 
the latter law. This is surely too plain for discussion. 

Again, it is unlawful for any person in the District of 
Columbia to give or receive a challenge to fight a duel in 
or out of the District, and also for any person, for the 
purpose of evading the provisions of the law in that be¬ 
half, to leave the District, by previous arrangement or 
concert within the same, and give or receive such chal¬ 
lenge within the District. (Code D. C., Secs. 852, 854.) 
Obviously, we have here two offenses against the law of 
the District, but a person accused of the latter could not 
be held guilty of the former, for the reason that the law 
punishing the former is avoided by the act of committing 
the latter; and, for purposes of prosecution and punish¬ 
ment, a law avoided is no law. 
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